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Arising out of Order-In-Original No. 56/AC/Detnand/23-24 dated 28.6.2023
passed by The Assistant Commissioner, CGST Division-I, Ahmedabad
North

aqa$,1ivlqrqGilqdr /
FD I Name and Address of the

Appellant

Kanubhai Devjibhai Prajapati
37/534, Bhadreshvar Society C)pp. Rajiyapir
Dargah,Sardarnagaring
Ahmedabad-382475

qt{®fatwwftnwa+Mtv asvm @mr }at VTqw win #gfRqwfRHadtt
qaTq qq a&jll af€1@TO qtwft©aqaEiftWI mM9w@?v©ar e aaT fbqeon&
$RF©av©RT el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

THawFR TrEntteNT 3H8qq:-

Revision application to Government of India:

(1) Mr aRnqq@ afBfhn 1994 dt wu ©aeqt+qaTP'TPqmat&qft q=Btw wa
+t aq-wuhuqqq?®bGinfa gqft&wr aTe@ atftqnfBn, WHa vtvr!, fBu HTraq, IMa
fBvrr, qqTqfqa, dh+ dhl vm, €vKqHf, Hfedt: rrooor@t#tqTqtqTfeu ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of
Section-35 ibid : -

(v) qftqadt§Tfq#maqa©qgt§TflVH@+§f#gtwwwqaq@mT+qqrfbrit
wgrrR8©& wvrrHqvra8qT8gTWfg, qM WWmq*Wmqqeq§fhgt@TWaT+
qqfBnf}wsrrFtdqa#F9fha&aint{dI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
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(@) Wra©©Taf$dTEqU+WRf+lffaaq©Wqqn&fifMq@Nhs@@aVm
in®rT©q@bfI& bq$idqqt VFa$qT®fbHt rT?qtlaUqf%ffaa el

4

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qfaq@©ruqanfhPf©$ wm&©®MaqIFTq@t)f+lfafMnqqvm§tl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) Gif&gnra$tmraq@bTlaTq©fhPqtqa$fBzq®dtTT{}Ghe©aTtq
dq v wu Pdf+mbwTtMaTjm,GRlta#7mqftaqt-wqwq©Q+fB?afWq (q 2)

1998 Kla l09aaFl®tbu wal
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) Mb WiTH qm (wBa) fhlqTqdt, 200rbfhtl:r 9 & Gi?RfafBf+tjgwqgwr w-8 q:
d'qthifq,9f§a aTtib9fRaTaW 9fBafa+f©+dtqw©&qtawwawqdwituwtwdt
d-avfhjt haq M 3ITa6qfWr qm trTfhl ai&vrq amg vr !@qftdaT Mr ww
35-€qfqqffka tft & !q,nqb uw bay flat-6n©ndtufB Ht 6tqt 'rTfhl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

a(,cornpanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompmded by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R%riaTaa8Twy q6T€©gr®qv$©®©q&qm8vq§tatwl&200/-=ftq
bfTanq#wjPGha6Y€w!©qq©©r©8@ra§tatrooo/-#t=ft€HTTamdturwl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

qtqTq@, MMaNTa q@qd8av?wftdkiamf€mtw BT vfR wIt@:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) &M 3anaqv!@ af€Hhiq, 1944 dt Wa 35-dtn5 q& &iaTh:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) d©RRd qf\a$q©aTq aEqF# WTa$tWfta, W_!qTq8qlMW, i’@1
Mg!@F .dOgWJGFI@TaT@n (fIIeR dt qfbTW=ftfBVT, wmMqq 2“ TM,
qSqTdt WHI &MRT, f\qtRtFr{, aFIRT©TQ-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CD/STAT) at 2''d£loor1 Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form
I,A-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied bY a fee of
R,.1}OOO/-1 R,.5,000/- and R,.10,000/- where amount of duty / penalty / demand /
refund iS UptO 5 Lac 1 5 Lac tO 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of anY nominate publlc
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3) getaMin+vfqgwad@Hqraqdar}ava©qg.Rw#Hq!#w@TTdH
bIgm #i9fha wn qfN{aeqb§ta w qt fhfhw qa wf 8®R#fhpqqtfR{fR
~aLiE,iI'I dlqliDq) quI qtV©Gnfterm&#wwt @tq@ aT&afamqrar ? I

In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.IOO/- for each.

(4) ©qmq ql@r afDfhn r970 gwr qtqtfBa dIaM -1 b &MfafqqfRafhjT alwr3m
atten qr qaa$h qyTfRlfa fMErr UTRl©Tft & GiTin q-8 u$@ dl TO qfhH v 6.50 Q8©r
qrqrmRmft@e@rr§tqTqfN I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qqdtld@?qKlat@tfhjgq@tqqTaf+Mdl Gilt #tqrq ar@f§at@nvrar8qt
Hh:q!@ ##hi ®ITaq@qd8qT@ wftdhqHITf€@wr (@pffBftD t+IIL 1982 qfqfBa il

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) qfhFq@,$<ha©rqqq@Rd:&qT@wftdhqFITfb©wr (f+Begg#9fBWitat#
TITl{a$@darlrhT (D„„and) Was (P„„lty) aT 10% qdqq@qT afqqpf tl VTatf&, af€Mtw
Id q7fT 10 @b TtTV iI (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

Wl®ITaq@ dh8qT@lb Ma, qTTfim§bTT@MidI gRT (Duty D„„and,d) I

(16) ds(Section) lID#a6afqqfftTRTfqT;
(17) fhnv©68qBz#fB?#tnfIrq
(18) 8qjz&fRefh8##fhW6$a®bitTftTI

q§®qq'dfBewft@ # %81faq#tq@llqp wit@ qTf®©@+bf@q$qd©n
eTr Tm iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demandecf’ shall include:

(xvi) amount determined under Section 11 D;
(xvii) amount of erroneous Cenvat Credit taken;
(xviii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qH aau & vfR wItH gTfQ©WT & w&i qdq@ aqqT q@q Wgfaq®e§tatTfRT
hw' IRq@# 10% TTaTq w 3hqd$qa@gtBgTfaaTta© wg& 10% yTTaTqw#tvr
l@dl }I

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Kanubhai Devjibhai - Prajapati,37/534, Bhadreshvar

Society, C)pp. Rajiyapir Dargah, Sardarbagn, Sardarnagar, Ahmedabad-382475, (hereinafter

referred to as “the appellant”) against Order-in-Original No. 56/AC/Demand/23-24 dated

28.06.2023 (hereinafter referred to as “the impugned order”) passed by the Assistant

Conlmissioner, Central GST, Division I, Ahmedabad North (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

BLVPP2592R. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) for

the FY 2016-17, it was noticed that the appellant has shown income from services in their ITR

reflected under the heads “Gross Receipt from sales of services (Value from ITR)”filed with

Income Tax department. Details of the same are as under:

F. Y Gross Receipt from sales of 1 Service Tax Rate

services(as per ITR)

7mn7 FlaT 15%

Service tax not/

Short paid

1 ,56, 175/

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained the Service Tax registration nor paid the

service tax. The appellant were called upon to submit copies of required documents for assessment

for the said period. However, the appellant had not responded to the letters issued by the

department.

2. 1 Subsequently, the appellant were issued Show Cause Notice No. AR-III/Kanubhai/ST/Un

Reg/2016-17 dated 06.04.2022 demanding Service Tax amounting to Rs. 1,56,175/- for the

period F. Y. 2016-17 under proviso to Section 73 of the Finance Act, 1994. The SCN also

proposed .recovery of interest under Section 75 of the Finance Act, 1994; and imposition of
penalties (i) under Section 70(1),'77 (1), 77(2) Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the

adjudicating authoritY wherein the demand of Service Tax amounting to Rs. 1,56,175/-only was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1 994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2014_15 . Further (i)

PenaltY of Rs. 1)56.175/- was imposed on the appellant under Section 78 of the Finance Act

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the

Finance Act, 1994 ; (iii) Penalty of Rs. 109000/- was imposed on the appellant under Section

77(1)(c) of the Finance Acl 1994; (iii) Penalty of Rs. 20,OW:mV:wQROsed on the appellant

"'
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

a The appellant submitted that the they were engaged in the business of Contractor

providing labour as well as material. For the F. Y. they have maintained separate books of

accounts and invoices for labour work and material portion. At the time of filing ITR the

whole amount Rs. 10,41,165 was shown under “Sale of Services”. The actual sale of

service is of Rs.9,66,165/- and material supply is of Rs. 75,000/-.

© The appellant submitted that as their service tax turnover is below 10 lakhs, they are

eligible for the threshold benefit as per Noti. No. 33/2012-ST dated 20.06.2012.

a The appellant submitted that they have not received any letter and SCN and therefore not

appeared for PH. They prayed to set aside the impugned OIO and allow their appeal.

4. Personal hearing in the case was held on 22.02.2024. Shri Vaibhav Bagadiya, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated the contents

of the written submission and requested to allow their appeal.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the 'Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period

F.Y. 2016-17.

6. 1 find that in the SCN in question, the demand has been raised on the basis of the Income

Tax Returns filed by the appellant as the appellant failed to reply of the depadmental letters in

time. Further they filed reply of SCN and the adjudicating authority decided the mater ex parte.

7. Now, as per submission before me, it is observed that they were engaged as -a work

contractor during the F. Y. 2016-17 and received the total consideration Rs. 10,41,165/- for the

same. Out of above they have received Rs. 9,66,165/- from service portion only which is also

evident from their 26AS. The remaining amount Rs. 75,000/- was received against the sale of

material. While going through the P&l statement and the ITR for the relevant period, the

purchase of the material can also be seen. Hence, the service t4x turnover for the appellant is

only Rs. 9>669165/_ and they are eligible for the trueshold benefit as per INoFi. No. 33/2012-ST

dated 20.06.2012 as the tota1 anDOver during the preceding F. Y.201 }-:Tg&W’lo lakhs.
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8. In view of the above discussion, I am of the considered view that the appellant is eligible

for the threshold benefit as per Nod. No. 33/2012-ST dated 20.06.2012 and not liable to pay any

service tax for the activity performed during F. Y. 2016-17. Since the demand of Service Tax is

not sustainable on merits, there does not arise any question of charging interest or imposing

penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

F. Y. 2016-17, is not legal and proper and deserve to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

11. wft©qaf€TnBf#-T{wfFR©rMTnwnt%aft%+fMn©r@re !

The appeal filed by the appellant stands disposed of in above terms.
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Attested

F/
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Kanubhai Devjibhai Prajapati,
37/534, Bhadreshvar Society,
C)pp. Rajiyapir Dargah, Sardarnagar,
Sardarnagar, Ahmedabad-382475 .

Appellant

The Assistant Commissioner,
CCST, Division-I,
Ahmedabad North

Respondent

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Alunedabad North
3) The Assistant Commissioner, (_*GST, Division I3 Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

/-- . . (for uploading the OIA)
„XGuard File
6) PA file


